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mayor of one of the major cities in
America. I appreciate what he did last
night, what he said last night. On for-
eign policy, he has the credentials to
speak,

Yesterday, he gave voice to the grow-
ing sentiment among his Republican
colleagues that we must change course
in Iraq and change now—not in Sep-
tember but now. Senator LUGAR said:

Persisting indefinitely with the surge
strategy will delay peolicy adjustments that
have a beatter chance of protecting our vital
interests over the long term.

I recommend and suggest to all Sen-
ators, Democrats and Republicans,
that they read the brilliant speech
given by DICK LUGAR last night. It was
very good. It was, I am sure, prepared
by him, every word. I understand it is
not easy to speak out against the war.
I can vouch for that. I also recognize
how difficult it is for Republicans to
speak out against the war. It has been
hard enpugh for this Democrat to
speak out against the war. Senator
LucaRr's comments and those of a
handful of other Republicans who share
his view—to this point, two have said
80 publicly—takes real courage. Cour-
age is the only way we will change
course in Iraq.

Some floor speeches go unnoticed.
Most floor speeches go unnoticed. Sen-
ator RICHARD LUGAR’s speech last night
is not one of them. When this war
comes to an end—and it will come to
an end—and the history books are writ-
ten—and they will be written—Senator
LUuGAR's words yesterday could be re-
membered as a turning point in this in-
tractable civil war in Iraq. But that
will depeond on whether more Repub-
licans take the stand Senator LUGAR
took, a courageous stand, last night.

I look forward to working with Sen-
ator LUGAR—and hope and believe a
growing number of Republicans—to put
his words inte action by delivering a
responsible end to the war that the
American people demand and the
American people deserve.

————— e
RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

s —

EMPLOYEE FREE CHOICE ACT OF
2007—MOTION TO PROCEED

COMPREHENSIVE IMMIGRATION
REFORM ACT—MOTION TOC FRO-
CEED

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will resume en bloc the motions
to proceed to HR. 800 and S. 1639,
which the clerk will report.

The assistant legislative clerk read
as follows:

Moticon to proceed to H.R. 800, an act to
amend the National Labor Relations Act to
establish an efficient system to enable em-
ployees to form, join, or assist labor organi-
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zations, to provide for mandatory injunc-
tions for unfair labor practices during orga-
nizing efforts, and for other purposes.

Motion to proceed to the consideration of
5. 1639, a bill to provide for comprehensive
immigration reform and fer other purposes.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
time until 11:30 will be equally divided
hetween the Senator from Massachu-
setts, Mr. KENNEDY, and the Senator
from Wyoming, Mr. EnzI, or their des-
ignees, with the time from 11:30 to 11:40
reserved for the Republican leader and
the time from 11:40 to 11:50 for the ma-
jority leader.

The Senator from Massachusetts,

Mr, KENNEDY, Mr, President, I yield
15 minutes to the Senator from Penhn-
sylvania.

Mr, GREGG. Mr. President, if the
Senator will respond to an inguiry,
would it be possible to have an order
set up so that we could know when we
are going? If I could get Senator KEN-
NEDY’s attention, would it be possible
that Senator ALEXANDER be recognized
and I be recognized, both for 5 minutes,
at some peint after Senator SPECTER,
on Senator BENZI's {ime? Is that pos-
sible?

Mr. KENNEDY. That is agreeable, We
will try to accommaodate the time. Sen-
ator SPECTER wanted 15 minutes; oth-
erg are 5 minutes. But we will be glad
to accommodate, so if he goes for 15,
you can go for 5.

Mr. GREGG. Senator ALEXANDER can
be recognized for 5 and then I can be
recognized for b.

Mr. KENNEDY. That would be fine.

The ACTING PRESIDENT pro tem-
pore, The Senator from Pennsylvania.

Mr, SPECTER. Madam President, I
thank the distinguished chairman for
yielding time. I have sought recogni-
tion to speak on the legislation enti-
tled the ““Employee Free Choice Act.” I
have had numerous contacts on this
bill, both for it and against it, very im-
passioned contacts, People feel very
strongly about it. The unions contend
they very desperately need it. The em-
ployers say it would be an abdication
of their rights o a secret ballot, I be-
lieve there are g great many important
issues which need to he considered on
this matter, and that is why I will
vote, when the roll is called, o impose
cloture $o that we may consider the
issue. I emphasize that on a procedural
mcetion to invoke cloture—that is, to
cut off debate—it is procedural only
and that my purpose in seeking to dis-

cuss the matter is so that we may con-

sider a grea$ many very important and
complex issues. I express no conclusion
on the underlying merits in voting pro-
cedurally to consider the issue.

In my limited time available, T will
seek to summarize. 1 begin with a note
that the National Labor Relations Act
does not specify that there should he a
secret ballot or a card check but says
only that the employee representative
will represent in collective bargaining
where that representative has been
‘'‘desighated or selected” for that pur-
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pose. The courts have held that the se-
cret ballot is preferable but neot exclu-
sive,

In the case capbtioned “Linden Lum-
ber Division v. National Labor Rela-
tions Board,” the Supreme Court held
that ‘‘an employer has no right to a se-
cret ballot where the employeér has so
poisoned the environment through un-
fair labor practices that a fair election
is not possible.”

The analysis is, what is the status
with respect to the way elesctions are
held today? The unions contend that
there is an imbalance, that there is not
a level playing field, and say that has
been responsible in whole or in part for
the steady decline in union member-
ship.

In 1954, 34.8 percent of the American
workers belonged $o unions. That num-
her decreased in 1973 to 23.5 percent and
in 1984 to 18.8 percent; in 2004, to 12.5
percent; and in 2006, to 12 percent. In
taking a lock at the practices by the
National Labor Relations Board, the
delays are interminable and unaccept-
able. By the time the NLREB and the
legal process has worked through, the
delays are so long that there is no
longer a meaningful election. That ap-
plies both to employers and to unions,
that the delays have been intermi-
nable.

In the course of my extended state-
ment, I cite a number of cases. In Goya
Foods, the time lapse was 6 years;
Fieldcrest Cannon, § years; Smith-
field—two cases—I12 and 7 years; Wal-
lace International, 6 years; Homer
Bronson, & years.

In the course of my written state-
ment, I have cited a number of cases
showing improper tactics by unions,
showing improper tactics by employ-
ers. In the limited time I have, I can
only cite a couple of these matters, but
these are illustrative.

In the Goya Foods case, workers at a
factory in Florida voted for the union
to represent them in collective bar-
gaining. Following the election, the
company refused o bargain with the
union and fired a number of workers
for promoting the union. The workers
filed an unfair labor practices case in
June of 2000, seeking to require the em-
pleyer to hargain.

In February of 2001, the administra-
tive law judge found the company had
illegally fired the empleoyees and had
refused to bargain. But it was not until
August of 2006 that the board in Wash-
ington, DC, adopted those findings, or-
dered reinstatement of the employees
with bhackpay, and required Goya to
bargain in good faith—a delay of some
5 years.

In the Fieldcrest Cannon case, work-
ers at a factory in North Carolina
sough$ an election to vote on union
representation. To discourage its em-
ployees from voting for the union, the
company fired 10 employees who had
vocally supported the union. The em-
ployer threatened reprisal against
other employees who had voted for the
union and threatened that immigrant
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workers would be deported or sent to
prison if they voted for the union. The
union logt the election in August of
1991. Although workers filed an unfair
labor practice case with the NLRB, the
administrative law judge did not decide
the case until 3 years later, in 1994, and
his order was not enforced by the
Fourth Circuit until 1996—a lapse of
some 5 years. In my written statement,
I cite seven additional cases.

Similarly, there have been improper
practices by unions. On the balance, I
have cited nine on that line, the same
number I cited on improper activities
by employers.

At a BSenate Appropriations sub-
committes hearing, which I conducted
in Harrisburg, PA, in July of 2004, we
had illustrative testimony from an em-
ployee, Faith Jetter:

Two union representatives came to my
home and made a presentation about the
union. They tried to pressure me into sign-
ing the union authorization card, and even
offered to take me out to dinner. I refused to
sign the card ., .. shortly thereafter, the
union representatives called again at my
home and visited my home again te try io
get me to sign the union authorization card.
I finally told them that my decision was that
1 did not want to be represented . . . despite
that . .. there was continuing pressure on
me to sign.

At a hearing of the House Committee
on Labor this February, witness Karen
Mayhew testified about offensive pres-
sure tactics by the unions. I would cite
some of my own experience with the
issue. When I was an assistant district
attorney in Philadelphia, I tried the
first case against union coercive tac-
tics to come out of the McClellan Com-
mittee investigation., The McClellan
Committee had investigated Local 107
of the Philadelphia Teamsters Union,
found they had organized a geon squad,
beat up people, and exercised coercive
tactics to form a unicn. That case was
brought to trial in 1963 and resulted in
convictions of all six of the union offi-
cials and they all went to jail. Without
elaborating on the detailed festimony,
it was horrendous what the union prac-
tices were in that case.

There is no doubt if you take a look
at the way the Naticnal Labor Rela-
tions Board functions—-it is not func-
tioning at all—but that it is dysfunc-
tional.

If you take a look at the statistics,
on the one category of intake, it de-
clined from 1,155 in 1994, to 448 in 2006.
In another category, it declined from
almost 41,000 in 1994, to slightly under
27,000 in 2006. On injunctions, where the
NLRB has the authority to go in and
get some action taken promptly, it is
used very sparingly, and again there is
a steep decline: from 104 applications
for injunctions in 1895, to 15 in 2005, and
25 in 2006. The full table shows a great
deal of the ineptitude as to what is
going on.

So what you have, essentially, is a
very tough fought, very bitter contest
on elections, very oppressive tactics
used by both sides and no referee. The
National Labor Relations BRBoard is
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inert. It takes so long to decide the
case that the election becomes moot,
not important anymore. What they do
is order a new election and they start
all over again and, again, frequently
the same bactics are employed.

If there is an unfair labor practice in
a discharge, the most the current law
authorizes the NLRB to do is to rein-
state the worker with backpay. That is
reduced by the amount the individual
has earned otherwise, which is in ac-
cordance with the general legal prin-
ciple of mitigation of damages. But
there is nc penalty which is attached.
S0 when you take a look at what the
NLRB does, it is totally ineffective,

Those are issues which I think ocught
to be debated by the Senate. We ought
to make a determination whether the
current laws are adequate and whether
there ought to be changes and whether
there ought to be remedies. We ought
to take a look, for example, at the Ca-
nadian gystem, When I did some funda-
mental, basic research, I was surprised
to find that 5 of the 1l provinces of
Canada employ the card check; that is,
there is no right to a secret election.
One of the provinces had the card
check, rejected it, and then I am told
went back to the card check. So their
gxperiences are worthy of our consider-
ation.

In Canada, elections are held 5 to 10
days after petitions are filed. I believe
this body ought to take a closs look at
whether the procedures could he short-
ened, whether there could be manda-~
tory procedures for moving through in
a swift way—justice delayed is justice
denied, we all know—whether there
ought to be the standing for the in-
jured parties to go intec court for in-
junctive relief, That is provided now in
the act, but only the NLRB can under-
take it.

This vote, we all know, is going to he
pro forma. We have the partisanship
lined up on this matter to the virtual
extreme. There is no effort behind the
debate which we are nndertaking today
to get to the issues. There is going to
be a pro forma vote on cloture. Cloture
is not going to be invoked, We are
going to move on and not consider the
matter., We Xnow there are enough
votes to defeat cloture. The President
has promised a veto. 5o it is pro forma.

But that should not be the end of gur
consideration of this igsue because
labor peace—relations between labor
and management—is very important,
and we ough$ to do more by way of
analyzing it to see if any corrections
are necessary in existing law.

It is worth noting, in the history of
the Benate, there has been considerabls
bipartisanship—not present today. But
listen to this: In 1931, the Davis-Bacon
Act was passed by a voice vote, In 1932,
the Neorris LaGuardia Act was passed
by a voice vote. In 1935, the National
Labor Relations Act, also known as the
Wagner Act, was passed by a voice
vote, In 1938, the Fair Labor Standards
Act was passed, again, by a voice vote.
In 1959, only two Senators voted
against the Landrum-Griffin bill.
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A comment made by then-Senator
John F. Kennedy, on January 20, 1959,
commenting on the Landrum-Griffin
bill, is worth noting. I gquote only in
part because my time is about to ex-
pire, but this is what Senator John .
Eennedy had to say:

[TIhe necessity for bipartisanship in labor
legislation is a principle which shenld guide
us all. . . .The extremists on both sides are
always displeased. . . .Withount doubt, the fu-
ture courge of our action in this area will be
plagued with the usual emoticnal argu-
ments, poelitical perils, and powerful pres-
sures which always surround this subject.

Madam President, I ask unanimous
consent for 1 additional minute.

The ACTING PRESIDENT pre tem-
pore. Is there objection?

Without objection, it is so ordered.

Mr, SPECTER. In conclusion, it
would be my hope we would take a very
ctose look at this very important law
in this very important field and recog-
nize that harmonions relations he-
tween management and labor are very
important. That is not the case today,
with a few illustrations I have given in
my prepared statement. We ough$ to
exercise our standing, which we pride
ourselves as the world's greatest delib-
erative body.

Althoungh that will not be done today
because cloture is not going to be in-
voked, I intend tc pursue oversight
through the subcommittee where I
rank which has jurisdiction over the
NLRB.

Madam President, T ask unanimous
consent that my oxtensive statement
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATEMENT OF SENATOR ARLEN SPECTER—

S. 1041, THE EMPLOYEE FREE CHOICE ACT

Mr. SPFECTER. Mr. President, I seek rec-
ognition today to discuss the legisiation en-
titled the Employee Free Choice Act. The
Senate will later today vote on Cleture on
the Motion to Proceed to this important leg-
islation, The Senate prides itself on being
the world's greatest deliberative body, and I
am voting for eloture to enable the Senate to
deliberate on this legislation and the impor-
tant issues it raises in an open and produc-
tive manner.

The Employee Free Choice Act is an issue
of deep and abiding interest to labor organi-
zations and to employers. There has been in-
tense advocacy on both sides. At the field
hearing in Pennsgylvania in July 2004, and in
the many discussions that I have had with
labor leaders and employers since that time,
I have heard evidence indicating that em-
ployees are often denied a meaningful oppor-
tunity to determine whether they will be
represented by a labor union. There are
many stories and cases about employers as-
serting improper influence over their em-
ployees prior to an elsction, and there are
z1s0 many cases of unions attempting to as-
sert undue influence over workers in an at-
tempt to establish & uwnion. T am falking
about threats, spying, promises, spreading
misleading information, and other attempts
to coerce workers and interfere with their
right to determine for themselves whether
they wish to be represented by a labor orga-
nization. Based on what I have heard, I have
concerns that we have lost the balance of the
National Labor Relations Act's fundamental
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promise—that workers have the right to vote
in a fair election conducted in a non-threat-
sning atmosphere, free of coercion and fear,
and without undue delay. Workers should be
assured that their decisions will be reapected
by their employer and the uwnien—with the
support of the government when necessary,
The overwheiming evidence demonstrates
that the NLRE is not doing its job and is
dysfunctional.

In light of the numerous contacts I have
had with constituents on both sides of this
issue, and in consideration of the evidence
that has been presented by both sides, I have
decided to hold off on cosponsoring the Em-
ployee Free Choice Act in the 110th to give
more opportunity to hoth sides to give me
their views and te give me more time to de-
liberate on the matter. At a time when union
membership is decreasing and when employ-
ers face increasing competition in a global
economy, it is our duty in Congress to have
8 vigorous debate and to reach a decision on
the issues that the Employee Free Choics
Act purports Lo resolve,

The 1935 Wagner Act guarantees the right
of workers to organize, but it does not re-
quire that unions be chosen by election. In-
stead, Section 9 provides more broadly that
an employee representative that has been
“designated or selected"” by a majority of the
employees for the purpose of collective bar-
gaining shall be the exclusive representative
of those employees In a given bargaining
unit. The Act further authorizes the Na-
tipnal Labor Relations Board o conduct se-
cret ballot elections to determine the level
of support for the uwnion when appropriate.
Since 19835, secret ballot elections have been
the most common method by which employ-
ees have selected their representatives.

Labor organizations have experienced 2
sharp decline in membership since the 1950s.
Unions represented 34.8 percent of American
workors {n 1954, 23.5 percent in 1973, 18.8 per-
cent in 1984, 15.5 percent in 1994, 12.5 percent
in 2004, and 12 percent in 2006. In Senate de-
Pbate, we should consider whether labor laws
have created an uneven playing field that
has led to this dramatic decline,

We shounld also consider where the fault
lies in deciding what changes, if any, should
be made to our labor laws. There are cer-
tainly abuses by both unions and employers,
The Supreme Court described the problem in
NLRBE v. Gissel Packing Co., 395 U.S. 575 (1969),
noting that “we would be closing our eyes to
obvious difficulties, of course, if we did not
recegnize that there have been abuses, pri-
marily arising out of misrepresentaticns by
union organizers as to whether the effect of
signing a card was to designate the union to
represent the emplovee for collective bar-
gaining purposes or merely to authorize it to
seek an election to determine that issue.”
The following cases and testimony are illus-
trative of this problem:

At a July 2004 Senate Appropriations Sub-
committee I held in Harrisburg, Pennsyl-
vania entitled “Employes Free Choice Act—
Union Certifications,” a letter from em-
ployee Faith Jetter was included in the
reccrd. In that letter, Ms. Jetter testified:
“Two unicn representatives came to my
home and made a presentation about the
unicn, They tried to pressure me into sign-
ing the union authorization card, and even
offered to take me out to dinner. I refused to
sign the card ... shortly thereafter, the
union representatives called again at my
home and visited my home again to try to
got me to sign the union authorization card.
I finally told them that my decision was that
I did not want to be represented . . . despite
that ... I felt like there was continuing
pressure on me to sign.”

In testimony before the Senate Committee
on Health, Education, Lahor, and Pensions
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on March 27, 2007, in a hearing entitled ““The
Employee Free Chcoice Act: Restoring Eco-
nomic Opportunity for Working Families,”
Peter Hurtgen, a former chairman of the
NLRB, testified that “in my experience, neu-
trality/card check agreements are almost al-
ways the product of external leverage by
unions, rather than an internal groundswell
from repressnted empioyees.”

On Fehruary 8, 2007, at a hearing of the
House Committee on Labor, Education and
Pensions entitled “Strengthening Amerlca’s
Middle Class through the Employee Free
Choice Act,’* Karen Mayhew, an employee at
a large HMO in Oregon, testified that local
union organizers had misled many employvees
into signing authorization cards at an initial
question-and-answer meeting, She said: “At
the meeting, employees asked the unicn
agents questions about the purpese of the
cards. The union agents responded by telling
us that signing the card only meant that the
employee was expressing an interest in re-
geiving more information about the union,
or to have an election %o decide whether or
not to bring the uanion in. It was made clear
to all of us there in attendance that those
authorization cards did NOT coastitute a
vote right thers and then for exclusive rep-
resentation by SEIU."

A May 22, 2007 National Review article by
Deroy Murdock entitled “Union of the
Thugs™ quoted Edith White, a food-service
worker from New Jersey who recalled being
visited by a union organizer who told her
that she “wouldn't have a job” if she did not
sign the autherization card and that ‘‘the
Union would make sure’ that she was fired.

A June 29, 2006 Boston Globe article by
Christopher Rowland entitled ‘““Unions in
Battle for Nurses” reported that corganizers
at a local hospital had told nurses that sign-
ing an authorization card would ‘“‘merely
allow them to get more information and at-
tend meetings,” The nurses were quoted as
saying that the process “‘left [them] feeling
deceived and misled.”

On February 8, 2007, at a hearing of the
House Committee on Labor, Educaticn and
Pensions entitled ‘‘Strengthening America’s
Middle Olass through the Employee Free
Choice Act,” Jen Jason, a former labor orga-
nizer for UNITE HERE, testified that she
was trained {o create a sense of agitation in
workers and to capitalize on the “heat of the
moment” to get workers to sign union sup-
port cards. She compared the American sys-
tem of free ballots to the check card system
in Canada, where she also worked as a union
organizer, noting ‘my experience is that in
jurisdictions in which ‘card check’ was actu-
ally legislated, organizers tend[ed] tc be
even more willing to harass, lie, and use fear
tactics to intimidate workers into signing
cards.” She alse noted that “at no point dur-
ing a ‘card check' campaign is the oppor-
tunity created or fostered for employees to
seriously consider their working lives and to
think abeut possible solutions to any prob-
lems.”

At that same hearing before the Heuse
Committee on Labor. Educaktion and Pen-
sions, a former union organizer, Ricardo
Torres, testified that he resigned because of
“the ugly methods that we were encouraged
to use to pressure employees into union
ranks." He testified that "I ultimately quit
this line of work when a senior Steelworkers
union official asked me to threaten migrant
workers by telling them they would be re-
ported to federal immigration officials if
they refused to sign check-off cards during a
Tennessse organizing drive .. .. Visits te
the homes of employees who didn't support
the union were used to frustrate them and
put them in fear of what might happen to
them, their family, or homes if they didn't
change their minds about the union,”
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Enactment of the Landrum-Griffin Act in
1959 fellowed extensive Senate hearings by
the McClellan Committee on union abuses.
Based on evidence compiled by that Com-
mittee, where Senator John F. Kennedy was
a member and Robert F. Kennedy was Gen-
eral Counsel, I secured the first convictions
and jail sentences from those hearings for six
officials of Local 107 of the Teamsters Union
in Philadelphia. That union organized a
“aoon squad’” to intimidate and beat up peo-
ple as part of their negotiating tactics. Their
tactics were sc cpen and notoriouns that my
neighbor, Sherman Landers, with whom T
shared a common driveway, sold his house
and moved out, afraid the wrong house would
be fire-bombed. The trial, which occurred
from March through June 1963, was closely
followed by Attorney General Kennedy who
asked for and got a personal briefing on the
case and then offered me a position on the
Hoffa prosecuticn team.

Similarly, there are many examples of em-
ployer abuses during campaigns and initial
hargaining. Each of the following cases illus-
trates the principle often attributed to Wil-
liam Gladstone: “Justice delayed is justice
denied.”

In the Goeya Feods case, 347 NLRE 103
(2006), workers at a factory in Florida voted
for the union to represent them in collective
bargaining negotiations. Following the elec-
tion, the company refused to bargain with
the union and fired a number of workers for
promoting the union. The workers filed an
unfair labor practices case in Juns of 2000,
seeking to require the employer to bargain.
In February of 2001, the Administrative Law
Judge found that the company had illegally
fired the employees and had refused to bar-
gain. It was not until August of 2006, how-
ever, that the Beard in Washington, D.C.
adopted those findings, ordered reinstate-
ment of the employees with back pay, and
required Goyva to bargain in geod faith—six
yvears after the employer unlawfully with-
drew recognition from the union.

In the Fielderest Cannon case, 57 F.3d 65
(4th Cir. 1996}, workers at a factory in North
Carclina sought an election to vote on union
reprasantation in June of 1991, To discourage
its employees from voting for the union, the
campany fired at least 10 employees who had
vocally supported the union. threatened re-
prisal against employees who voted for the
unicn, and threatened that immigrant work-
ers would be deported or sent to prisen if
they voted for the union. The union lost the
election in Avgust of 1981. Althouwgh workers
filed an unfair laber practice case with {he
NLRE, the Administrative Law Judge did
not decide the case until three years later, in
1994, and his order was not enforced by the
Fourth Circuit until 1996--five years after
the election.

In the Smithfield case, 447 F.3d 821 (D.C.
Cir. 2006), employees at the Smithfield Pack-
ing Company plant in Tar Heel, North Caro-
lina filed a petition for an election, In re-
sponse, the employer fired several employ-
ees, threatened to fire others who voted for
a union and threatenad tec freeze wages if &
union was established, The workers lost two
elections—one in 1994 and cne in 1997, Work-
ers filed an unfair labor practices case. The
administrative law judge ruled for the work-
ers in December of 2000, but the NLRB did
not affirm that decision until 2004, and the
Court of Appeals did not enferce the order
until May of 2006--twelve years after the
first tainted election.

In another case invelving the Smithfield
Company, 347 NLRB 109 (2006}, employees at
the Wilson, North Carolina location sought
an election for union representation. Prior
to the slection, the company fired employeaes
who were leading the union campaign and
threatened and intimidated others. The



June 26, 2007

union lost the selecticn in 1999, The workers
filed an uanfair labor practices case and the
Administrative Law Judge found in 2001 that
the employer's conduct was s¢ egregious
that a Gissel bargaining order (which man-
dates a card check procedure instead of an
election) was necessary because a fair ele¢-
tion was not pessible. However, by the time
the NLRB affirmed the ALJ's decision in
2006, it found that the NLRB’s own delay in
the case prevented the Gissel bargaining
order from being enforceable and—7 years
after the employer prevented employees
from freely participating in a fair election—
the remedy the Board ordered was a second
election,

In the Wallace International case, 328
NLRB 3 (199%) and 2003 NLREB Lexis 327 (2003),
the employer sought to dissuade its employ-
ees from joining a nnion by showing iis
workers a video in which f$he employer
threatened to close if the workers unionized
and the town's mayor urged the employess
not to vete for a union. The union lost an
elaction in 1983, The Board ordered a second
election, which was held in 19%¢, that was
also talnted by claims of unfair labor prac-
tices. The employees brought unfalr labor
practice cases after the election. In August
1995, the ALJ found against the employer
and issued a Gissel bargaining order because
a fair election was impossible. However, as in
the Smithfield case, by the time the NLRB
finally affirmed the ALJ's decision, in 1999,
the Gissel order was not enforceable. In sub-
seqguent litigation, an ALJ found that the
employer’s unlawful conduct, including dis-
criminatory discharge, had cendinued into
20007 years after the first election.

In the Homer Bronson Company case, 349
NLRB 50 {2007), the ALJ in 2002 found that
the empleyer had unlawiully threatened em-
pleyees who were seeking te organize that
the plant would have to ¢lose if a union was
formed. The Board did not affirm the deci-
sion until March 2007, again noting that a
Gissel order, though deemed appropriate by
the NLRB General Counsel, would not be en-
farceable in court because of the delays at
the NLRB in Washington, D.C.

The National Laber Relations Board found
unlawfui conduct by employers in a numbker
of recent cases in my home state of Pennsyl-
vanja:
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In the Toma Metals cass, 342 NLRB 78
(2004), the Board found that at least cight
employees at Toma Metals in Johnstown, PA
ware lald off from their jobs because they
voted Lo uniconize the company. In addition,
David Antal, Jr. was terminated because he
told his supsrvisor that he and his fellow em-
ployees were organizing a union, He was laid
off the same evening the union petition was
filed,

In the Exelon Generation case, 347 NLRB 77
(2006), the Board found that the employer in
Limerick and Dslta, PA threatened employ-
ees during an organizing campaign that they
would iose their rotating schedules, flex-
time, and the ability to accept or reject
overtime if they voted for union representa-
tion,

In the Lancaster Nissan case, 344 NLRE 7
(2005), the Board found that the employer
failed to bargain in good faith following a
unicn election victory by limiting bar-
gaining sessions to one per month. The em-
ployer then unlawfully withdrew recognition
from the union a year later based on a peti-
tion filed by frustrated employees, auto-
mobive techniclans.

In addition to showing employer abuses,
these cases demonstrate the impotency of
existing remedies under the NLRA to deal ef-
fectively with the problem. Further, the con-
voluted procedures and delays in enforce-
ment actions make the remedies meaning-
less,

In 1974, in Linden Lumber Division v,
NLRB, 418 .58, 301 (1974), the court made it
clear that an employer may refuse to recog-
nize a union based con authorization cards
and insist upon a secret ballot election in
any case, except one In which the employer
has so poisoned the environment through un-
fair labor practices that a fair slection is not
possible. In those cases invelving egregious
employer conduct, the Board may impose a
“Gissel” order that authorizes card checks.
This remedy takes its name from NLERB v,
Gissel Packing Co., which I cited earlier.

Most often, however, when the Board {inds
that an employer improperly interfered with
a campaign, it typically only orders a second
election, often years after the tainted elec-
tign, and requires the employsr to post no-
tices in which it promises not to violate the
law.

TABLE 1: REGIONAL OFFICE STATISTICS
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The standard remedy for discriminatory
discharge, the most common category of
charges filed with the NLRB, is an order to

- reinstate the worker with back pay, but any

interim earnings are subiracted from the
employer’s back pay liability, and often this
relief comes years after the discharge.

The other common unfair labor practice
case involves an employer's refusal to bar-
gain in good faith. The remedy is often an
crder to return to the bargaining table.

In relatively few cases each year, the
NLRB finds that the unfair labor practices
are 80 severs that it chooses to exercise its
authority under Section 10(j} of the NLRA to
seek a federal court injunction to halt the
unlawlul conduct or to obtain immediate re-
instatement of workers fired for union activ-
ity. The NLRB too rarely exercises this au-
thority, and the regional office must obtain
authorization from Washingteon, D.C. head-
quarters to seek injunctive relief,

Additionally, under the procedures of the
Act, after the union wins an election, the
employer may simply roefuse to bargain while
it challenges some aspect of the pre-election
or election process. The union must then file
an unfair labor practice charge under Sec-
tion B(a)$5), gc through an administrative
proceeding, and ultimately the matter may
be reviewed by a Federal court of appeals,
since a Board order is not self-enforcing. All
of this takes years.

The following tables reflect that from 1984
to 2006 the number of cases handled by the
NLRB regional offices declined steadily from
40,861 cases in 1994 to 26,717 in 2006. Yet, de-
apite this decline in workload, in 2005 the
median age of unrescived unfair labor prac-
tice cases was 1232 days, and for representa-
tion cases the median age was 802 days. In
1995, the NLRB sought 104 injunctions; in
2005, it sought 15; and in 2006, 25 injunctions.
In Washington, D.C., the Board's caseload de-
clined from 1155 cases in 1984 to 448 cases in
2008,

The number of decisions issued declined
from 717 in 1994 to 386 in 20068, The backlog
hit a peak of 771 casaes in 18998 and declined to
364 in 2006, but that decline must be viewed
in the context of a case intake for the Board
that had fallen to only 448 cases in 2006,

1994 1935 1996 1997 1998 2003 2004 2005 200§
Lase Intake A0861 39935 38775 38618  36SH7 33716 3ivEy 29858 26717
ULP {Case Age in Days) 758 893 246 929 985 1030 1189 1232 —_
Representation {Case Age in Days) 152 305 363 79 473 473 576 g0z -
Section 10(j} 83 104 53 45 17 14 15 i} —

TABLE 2: WASHINGTON QFFICE STATISTICS

1994 1995 1996 1997 1998 2003 2004 2005 2006
Case Intake 1155 1138 957 1084 1083 818 754 562 448
s 17 935 7o 873 708 543 576 508 388
Case Backlog 585 159 495 672 1l 673 636 344 364

What has the Board been deing? Although
many cases are resolved at earlier stages ont
in the regions where the NLRB may he gen-
erally effective, cne must ask why it took
vears for the Board to order reinstatement
in the cases cited earlier?

During the Senate's debate on the Em-
ployee Free Choice Act, it is important that
we focus on the employees’ interests, not on
the empleyers' or the unions’ interests, We
must protect employees from reprisals from
aither side. We must ensure they have an en-
virorment in which they may make a free
choice, We must ensure that employees’ de-
cision, whether it is for or against represen-
tation, is respected. And we must ensure
that if the employees do choose to be rep-

resented, they can have confidence that their
employer will bargain with the unicn, and
that the empleyer will not try to undermine
the union by threatening the employees dur-
ing bargaining for an initial agreement.

And finally, we must ensure that the Fed-
eral statute designed te provide this protec-
tion of employees—and the government
agency tasked with the statute's enforce-
ment—are effective. If the statute nseds to
be modified to provide stronger remedies or
more streamlined procedures, then that
should be addressed. If the NLREB itself is
causing delay and confusion as to what the
taw is, then that should be addressed. We do
not need symbolic votes. We need meaning-
ful debate and careful consideration of these

Important issues. America’s workers deserve
nothing less. '

It 1s worthwhile to look at the experience
of our neighbor, Canada, where five of the
ten provinces use the card check procedure
instead of secret ballot elections. In hearings
this year before the Senate and the House
concerning the Empleyee Freoe Choice Act,
witnesses testified that uniens are mere sue-
cessful in their organizing campaigns under
the card check system—perhaps an indica-
tion that card check prevents employers
from exercising undue influence over work-
ers Lo prevent unionization. On the other
hand, there was testimony suggesting that
the Canadian card check system has allowed
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unions te exert undue influence on employ-
ees in order to obtain their signatures on
union recognition cards.

In a 2004 study of the gap hetween Cana-
dian and U.S. anion densities, an economics
professor from Ontario found that simula-
tions suggest that approximately 20 percent
of the gap could be atiributed to the dif-
ferent recognition procedures—card check or
secret ballot elections—in the two countries.
She further noted that the election proce-
dures in Canada are not identical to those of
the U.8. I am intrigued by the fact that
union elections in Canada must take place
within & to 10 days after an application or pe-
tition is filed, depending on the province. In
the U.S. there is no such statutory time
limit bhetween petition and wvoting, and it
may be several months before the election is
held. This creates a wider window of oppor-
tunity for the employer to influence work-
ers, using legal or illegal means. The pro-
fessor also notes that when unfalr labor
practices occur, the differences in procedures
and the role of the courts in the two coun-
tries mean that it is faster and less expen-
give to process complaints in Canada than in
the U.8S.

In 2001, another economics professor pub-
lished a sfudy in which he noted that in the
previous decade, an increased number of Ca-
nadian provinces had abandoned their long-
standing tradition of certification based on
card check by experimenting with manda-
tory elections. In British Columbia, for ex-
ample, legislation requiring elections was
enacted in 1984 and then abandoned in 1993.
In examining the impact of union suppres-
sion on campaign success in British Colum-
bia, the professor tested whether the length
of an organizing drive had an impact on or-
ganizing success. The evidence demonstrated
that the probability of a successful organiza-
tion of employees decreased by 1 percent for
every two days of delay when an unfair labor
practice was invelved, The unfair labor prac-
tice itself decreased the probability of suc-
cess even further. The professor observed
that mandatory elections, as compared with
a card check system, were detrimental to
unions’ snccess. He found that not only did
success rates fall, but the number of certifi-
cation attempts fell substantially as well. He
concluded that unions believe organizing
will be more difficult under mandatory vot-
ing as 50 are less willing to invest in it. He
conciuded his paper with this chservation:

It seems more likely, however, that the re-
cent trend towards compulsory voting rep-
resents a shift in beliefs towards elections as
a preferable mechanism for determining the
true level of support within the bargaining
rnit. . . . If governments are opting for a
more neutral stance towards unions, our re-
sults suggest that stricter employer pen-
alties should be considered. Currently even
when an [unfair labor practice claimi is
found to be meritorions, penalties for illegal
employer coercion are largely compensatory.

. Furthermore, our evidence shows that
strict time limits form a useful policy tool
in encouraging neutrality in the organizing
process since the combination of union sup-
pression and a length certification process is
quite destructive.

I also note a 2006 study published in the In-
dustrial Law Journal by an Oxford professor
who has studied the statutory recognition
procedures in England’s Trade Union and
Labkour Relations Act of 1992. He compares
the English, Canadian and American sys-
tems, and states at page 9; “Indeed, the law
itself has erected the most substantial bar-
riers to uwnions' organizational success, and
this is manifest in the dilatoriness of legal
procedures. Delay erodes the unions’ organi-
zational base by undermining workers' per-
ceptions of union instruamentality.” These
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studies of the Canadian and the English ex-

periences are instructive if we are to care-

fully consider the many aspects of the secret
ballot election process.

Since 1935, there have been two major sab-
stantive amendments to Federal labor law.
In 1847, Congress passed the Taft-Hartley Act
and, in 1959, it passed the Landrum-Griffin
Act. These additlons to the law strengthened
workers' right to refrain from union activity
and regulated the process of collective bar-
gaining and the wse of econcmic weapons
during labor disputes, but Congress has not
amended the provisions of federal labor law
that protect the right of self-organization,

On July 18, 1977, President Carter asked
Congress for labor law reform legislation,
His proposals were incorperated into H.R.
8410, which was introduced on July 19, 1977.
An identical bill, §. 1883, was introcduced that
same day by Senators Willlams and Javits.
Ten days of hearings by the Subcommittee
on Labor-Management Relations began on
July 25, 1977,

UNIONS, FORMER SECRETARIES OF LABQR, CIVIL
RIGHTS AND THE RIGHT TO WORK COMMITTEE
TESTIFIED AGAINST H.R. 8410
In the House alone, from 1961 through 1976,

over 60 days of hearings were held on the Na-

tional Labor Relations Act, Nineteen days of
hearing were held between July 15, 1976 and

May 5, 1976, concerning, among other bills:

H.R. 8110, to expedite the processes and

strengthen the remedies of the Labor Act

with respect to delegation and treble dam-
ages; H.R. 8407 to include supervisors within

the protection of the Act; H.R. 8408, to im-

proeve the administration and procedures of

the Board in terms of technical amendments;

H.R. 3409, to strengthen the remedial provi-

glon of the A¢t against repeated or flagrant

transgressors; and H.R. 12822, to amend the

National Labor Relations Act to expedite

elections, to create remedies for refusal-to-

bargain violations, and other purposes. In

1978, H.R. 8410 was debated for 20 days in the

Senate, After failing 5 ¢loture votes on the

bill and amendments, the bill was returned

on June 22, 1978 to the Senate Committee on

Human Resources, and there it died. We

should try again to address the problems

raised during these extensive hearings and
debates.

The National Labor Relatlons Act created
a system of workplace democracy that to a
large extent has served our nation well for
more than 70 years. American labor unions,
with a strong history of social progress and
accomplishments in improving the work-
place, have made America and the American
economy strong. Yetf, despite these suc-
cesses, the NLRA is too often ineffective at
guaranteeing workers' rights in the face of
bad condect by some employers and some
unions,

The essential plan and purpose of the Wag-
ner Act was described by President Franklin
Roosevelt when he signed the measure into
law:

“This act defines, as part of our sub-
stantive law, the right of self-organization of
employees in industry for the purpose of col-
lective bargaining, and provides methods by
which the government can safeguard that
legal right. It establishes a National Labor
Relations Board to hear and determine cases
in which it is charged that this legal right is
abridged or denied, and to hold fair elections
to ascertain who are the chosen representa-
tives of employees.

A better relationship between labor and
management is the high purpose of this act.
By assuring the employees the right of col-
lective bargaining, it fosters the develop-
ment of the employment contract on a sound
and equitable basis. By providing an orderly
procedare for determining who is entitled to
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represent the employees, it aims to remove
one of the chief causes of wasteful economic
strife. By preventing practices which tend to
destroy the independence of labor it seeks,
for every worker within its scope, that free-
dom of choice and action which is justly
his , . "’

It has been too long since the Senate has
fully and freely dehated whether our labor
laws continne fo adequately safeguard work-
ers' rights. It is important that we focus on
the real problems with the NLRA and try to
achieve a result that can garner bipartisan
suppors. Just take a look at the bipartisan
support that has been a necessary hasis of
any successful labor legislation:

In 1926, only 13 Senators voted against the
Railway Labor Act.

In 1931, the Davis-Bacon Act was passed by
voice vote.

In 1932, the Norris-LaGuardia Act was
passed by voice vote,

In 1935, the National Labor Relations Act
(alsp known as the Wagner Act) was passed
by voice vote.

In 1936, the Walsh-Healey Public Contracts
Act was passed by voice vote,

In 1938, the Fair Labor Standards Act was
passed by voice vote,

In 1947, the Taft-Harfley Act was passed
when 68 Senators voted to override President
Truman’s veto.

In 1959, only 2 Senators voted against the
Labor-Management Reporting and Disclo-
gure Act (also known ag the Landrum-Griffin
Act).

In 1965, the McNamara-0'Hara Service Con-
tract Act was passed by veice vote,

In 1974, not a single Senator voted against
the Employee Retirement Income Security
Act.

On January 20, 1959, Senator John F. Ken-
redy introduced a section of the Landrum-
Griffin Act. His remarks in his floor speech
were instructive and prophetic:

“*“{TIhe necessity for bipartisanship in labor
legislation is a principle which should guide
as all. . . . So let us avoid . . . unnecessary
partisan politics or uninformed or deliberate
distortions. This is particularly true in the
controversial fleld of labor—which is pre-
cisely why no major labor legislation has
been passed in the last decade. The extrem-
ists on both sides are always displeased. . . .
[But] in the words of Business Week maga-
zine . . . ‘wise guidance in the public interest
can be substituted for concern over wide
apart partisan positions.’ I wish to mention
the key provisions of the bill infroduced
today-—the hasic weapons against racket-
eering which will be unavallable in the bat-
tle against corruption if such a measure is
not enacted by the Congress this year: . ., .
Secret ballot for the election of all union of-
ficers or of the convention delegates who se-
lect them. .. . This is, in short, a strong
bill—a bipartisan measure—a hill that does
the job which needs to be done without bog-
ging down the Congress with unrelated con-
troversies, Without doubt, the future course
of our action in this area will be plagued
with the usual emocotional arguments, polit-
ical perils, and powerful pressures which al-
ways sarround this subject.”

I am voting for cloture today because I be-
lieve that it is time for Qongress to thor-
oughly debate this issue and to address the
shortcomings in the National Labor Rela-
tions Act in a bipartisan and comprehensive
manner.

Mr. SPECTER. Madam President, I
thank the Chair and yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wyoming.

Mr, ENZI. Madam President, I yield 5
minutes to the Senator from Ten-
nessee.



